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A note regarding legal counsel 

 

As with any product, it is important to be clear about its intended purpose and use to 
avoid any misunderstandings. Specifically with writings about legal issues, it is noted that 
these materials are not a substitute for competent legal counsel. The contents of this 
report are instead written to provide information about common estate planning 
problems, and it is designed for general educational purposes only. The contents of this 
book are not to be construed as legal advice, and no attorney-client privilege exists 
between the reader and the author and/or publisher. In addition, laws change frequently, 
and therefore you also are urged to speak with an attorney about changes in the law that 
may affect you. 

Circular 230 Disclosure: To ensure compliance with requirements imposed by the Internal 
Revenue Service, unless specifically indicated otherwise, any tax advice contained in this 
communication (including any accompanying literature) was not intended or written to 
be used, and cannot be used, for the purpose of avoiding tax-related penalties or 
promoting, marketing, or recommending to another party any tax-related matter 
addressed herein. For specific legal advice, you are urged to contact an attorney in your 
state or jurisdiction. 
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Inside This Report, You’ll Find: 
 

 6 CRITICAL Pieces of Information Most People 
Don’t Know About Estate Planning But Should 

 
 An Outline of the Most Common EFFECTIVE 

Estate Planning System for Avoiding the Perils 
of Probate 

 
 A Preview of Three ADVANCED Planning 

Techniques that may be Needed, Depending on 
Your Particular Situation 

 
 
Many people hire us to help plan their estate so their heirs avoid 
probate. Many times it is because they are currently feeling, or have 
recently felt, the uncomfortable effects of a loved one’s estate being 
pushed through the meat grinder of probate. Delays of almost a year, 
or two years. Thousands upon thousands of dollars going to attorney 
fees. Scrambling to find receipts that are months old, arguments 
over estate expenses, and now the family nerves are frayed so the 
fights are just starting. And there seems to be no end in sight. 
 
Eventually probate does end. But the experience will lead many to 
wonder whether it could have been avoided in the first place. 
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It was this wondering that led me to work in the field of Revocable 
Living Trust planning. About a week and a half before heading to law 
school, my grandfather lost his battle with cancer and passed on. 
Now, I have to mention that my grandparents were special. I know, 
all grandparents are special, but mine really went above and beyond. 
My mom died when I was nine, and without a second thought, with 
no debate or hesitation, they dropped everything and moved in to 
help raise me and my sister. And now my grandmother had just lost 
her husband of more than fifty years, and I wanted to help her. 
 

My grandmother, being the proud 
grandmother she was, let me have one day 
for orientation before calling and asking me 
legal questions. She figured that I had 
walked through the front doors of the law 
school and had all of the legal knowledge in 
the world dumped into me, and suddenly I 
was F. Lee Bailey. Well, it didn’t quite work 
like that, but I learned very quickly there 
was one most common answer any first year 
law student will give to any legal question 

they are asked. Doesn’t matter what the question is, it is always the 
same answer: “I don’t know, let me look it up in the law library.” 
 
 
Now as much as I tried to help, I was still just learning. And it was SO 
frustrating to me that I couldn’t help her right away. Unfortunately, 
the estate troubles lasted well into my second year of law school, 
and I started to learn more and was able to help. (And she always 
wanted to call me because any time she talked to her attorney she 
got a bill.) But those first few months of not having answers were so 
frustrating to me. I felt helpless because I couldn’t help my 
grandmother who had done so much to help me. 
 
But as the months dragged on into more than a year, I started saying 
to myself “It can’t have to be this way. This can’t have to happen 
every time someone passes on.” It turns out it didn’t have to be that 
way. It was then that I started researching Revocable Living Trusts 
and found out that probate could largely be avoided. In conducting 
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my research, I had the good fortune to read The Living Trust by 
Henry W. Abts, III, and it was then that I decided that I wanted 
Revocable Living Trusts to be a part of my law practice when I got 
out of school. Almost 20 years later, it is actually the main part of my 
law practice. 
 
I used to recommend that my clients and prospective clients read 
The Living Trust because I had found it a good, easy read. Well, for a 
law student almost 400 pages of legal concepts explained in 
relatively plain English was considered light reading, but people 
looked at the book and told me it was simply too much for them. 
 
And that is why I have spent many years now writing books on 
different topics related to estate planning, including my own 
significantly shorter book Estate Planning Basics available on 
Amazon.com. While I am always happy to receive publishing royalty 
checks, the fact that you have signed up for this report means you 
will also get a lot of the same information in this report and in the 
subsequent emails being sent to you free of charge so there’s no 
need to spend the money on the book. 
 
Now, I’ll admit there is a lot of conflicting and confusing information 
out there. That’s why I created The 6 BIG Estate Planning Pitfalls and 
How to Avoid Them. It is simply to highlight the big mistakes many 
people make so you won’t make them. We also have a lot of useful 
information both in our Revocable Trust mini-course being sent to 
you by email over the course of a week as well as on our websites 
www.RaleighTrusts.com and the main office website 
www.LivingTrustLawFirm.com. Finally, I have also placed Estate 
Planning Basics and other books for sale at another website: 
www.PlainEnglishAttorney.com as well as on Amazon.com. 
 
I know your time is important, so I’ll jump right into things. I hope 
you find this information valuable in planning for your loved ones. 
 

Warm Regards, 
 
      Jeffrey G. Marsocci, Esq. 
 

http://www.raleightrusts.com/
http://www.livingtrustlawfirm.com/
http://www.plainenglishattorney.com/
http://www.amazon.com/
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There are six big estate planning pitfalls that everyone needs to 

know before putting their plan together. The planning itself 

should not be difficult if you have the right attorney who can 

speak to you in Plain English. But, while the attorney can 

provide advice, when it comes to using a Revocable Living Trust 

or a Will, the decision is YOURS.  

 

The six pitfalls and how to avoid them are: 

 
Pitfall One: Thinking Estate Planning is Just About Having a Last 
Will and Testament. 
 
When it comes to estate planning, the 
“Will Mentality,” is a widespread 
standard. But if a Will means an estate 
has to go through the probate court 
system, then why are lawyers 
recommending them all of the time?  
 
Because then the estate has to go 
through the probate court system, and 
the family ends up going to the attorney 
for help. That help costs money. And 
that means the attorney makes money. And I can disclose quite 
honestly that my firm makes a lot more money handling a probate 
case than we do setting up a Revocable Living Trust. A lot more. But 
we want to make sure that you have the facts before deciding on a 
Will versus a Revocable Living Trust so your decision is an informed 
one and not one based on “following the herd.” 
 
So why exactly is there such a push for Wills? Why does everyone 
think the last will and testament is the end-all and be-all of estate 
planning? It is because that is what attorneys and the rest of the 
legal system wants. It is only by doing their own research that 
people have created the demand for a better way of settling an 
estate, and the Revocable Living Trust is the best way to make that 
happen. But aren’t there other ways to avoid probate? 
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Pitfall Two: Improperly Using Joint Property With a Right of 
Survivorship 
 
“Mom, we have to do this,” the middle aged woman said. “Things 
worked out fine when you and Dad did it, so it will work just as well if 
you put our names on your accounts and the deed for the house. We 
need to make sure you are protected.” 
 
Her mother looked back at her daughter across the dining room table, 
taking a sip from her tea. “I know you’ve talked about this to me, but 
you don’t seem to be listening to me,” Mom said. “You talked to your 
banker friend Connie, but my friend Mildred actually talked to an 
attorney who knows about this stuff. I have an appointment with the 
same attorney next week” 
 
“But Mom,” she pleaded. “What if you get sick? What if you pass on? 
Uncle Johnny didn’t have joint property with a right of survivorship on 
the account with his children, and everything had to go through the 
probate court. It took two years for everything to get done. And he was 
sick for six months and the bills just kept piling up. All the attorney is 
going to do is tell you to put everything in our names as joint with a 
right of survivorship anyway, and you’ll have to pay them to tell you 
that.” 
 
“Oh, so you’re an attorney now, are you?” Mom asked. “Mildred told me 
that her attorney warned her that joint property would trigger some 
pretty big taxes and leave things open to lawsuits. She said her 
attorney is working on a better way to do things without taxes and 
lawsuits. You’ll forgive me if I trust Mildred’s attorney more than 
Connie who was a bank teller ten years ago. It’s still my money, dear, 
and I’m going to meet with the attorney to see what they have to say. I 
can always go to the bank later and handle the paperwork, but you’ll 
pardon me if I do things the way I want to.” 
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The daughter sat back, shaking her head. What she didn’t realize is 
that Mom’s wisdom and patience that day saved the family a lot of 
money in taxes and from her sister’s divorcing husband the next year. 
Had she in fact retitled her accounts and home as joint with a right of 
survivorship, there would have been substantial tax, financial, and 
lawsuit liability problems. But there were better ways to reach the 
family’s planning goals, and Mom was already pursuing them despite 
her daughter’s so-called “legal” information. 
 
[from The Joint Property Tax Trap by Jeffrey G. Marsocci, Esq., 
Copyright 2010, all rights reserved.] 
 
This happens every day in banks and credit unions across the 
country. It happens every day in real estate and mortgage offices 
with deeds, and in brokerage houses and financial advisor offices 
with stock accounts and mutual funds, and even in attorney’s 

conference rooms throughout the 
country. The quick, easy, and 
inexpensive folk remedy to estate 
planning ills seems to be “joint 
property with a right of 
survivorship.” However, with the 
exception of married couples, this 
can be one of the biggest planning 
mistakes a person can make. 

 
But why are people going to the bank to have their accounts redone? 
Because joint property with a right of survivorship does address two 
main planning goals of avoiding probate and granting control to 
others in case of a crisis. Unfortunately, there are some pretty 
hefty tax and liability problems that go along with it, and there 
are more effective solutions. 
 
The first problem is the other joint owners “inherit” the asset right 
away. While this may be what most people want if they have 
responsible adult children, others may have placed age or other 
restrictions on inheritance within their Will. These restrictions do 
not apply to assets inherited through a right of survivorship. For 
example, even though a child is 25 and you decide an appropriate 
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age to inherit assets is 40, the asset would still be inherited right 
away upon your death. (In point of fact as a joint owner, the asset is 
actually owned with the 25 year old child right away). 
 
Second problem, there are no provisions in joint property with a 
right of survivorship for children of the joint owners. Most people 
wish for their children to inherit their property, but if a child passes 
on first, most people want their grandchildren to receive that share. 
With joint property, the assets simply bypass the grandchildren and 
go automatically to the other joint owners. 
 
Third, there are no restrictions on what the money can be used for. 
For example, if a person wishes to name a grandchild as the joint 
owner with a right of survivorship, but wants the account to be used 
only for college or other advanced education, there is nothing that 
says the child has to use it for those purposes. They could go out and 
spend the money on a sports car or a vacation to Las Vegas if they 
wish. For inheritance purposes, joint property with a right of 
survivorship does allow the other joint owners to bypass the 
probate court process, but no restrictions can be placed on how and 
when the asset is inherited. It goes to them right away whether they 
are 18 or 80. 
 
For the fourth problem, access and control of your assets are given 
right away to the other owners. It does not matter if you intend to 
only allow the other joint owners access if you become ill; they have 
access right away. 
 
The fifth problem is that the money from the accounts can be taken 
out by the other joint owners right away and used for themselves. 
There are no safeguards that say the accounts only have to be used 
for the person they belonged to before the change. So Mom may 
wish for her children to have access to her checking and investment 
accounts to pay for her bills if she becomes sick and cannot handle 
things on her own anymore, but her son could take the money out 
now and spend the money on a big vacation or just because he’s a 
little short on his bills. And there is nothing Mom can do about it. 



 

Copyright 2015, All Rights Reserved. Not to be construed as specific legal or financial advice 
 

9 

 
Finally, because there are no safeguards on this money, it could 
create substantial problems within the family if the parent only 
listed one child as the joint owner. Suddenly, every expenditure paid 
and every penny taken out is scrutinized by the other children, and 
family discord is a distinct possibility. 
 
While joint property with a right of survivorship is the quick, easy, 
and inexpensive way to avoid probate, it is really the duct tape of 
planning options. When you need to fix an engine, duct tape may seal 
things up for a bit, but unless you are driving the car right to the 
repair shop to get it fixed correctly, it is just looking for bigger 
problems down the road. 
 
 
Pitfall Three: Not Matching Up Beneficiary Designation Forms 
With Your Estate Plan. 
 
I hear all of the time, particularly from young parents, that they don’t 
have to worry about probate because their life insurance and 

retirement accounts name their spouse 
as the “pay on death” beneficiary, and 
the children are listed second. Here is 
how a typical conversation goes when 
they tell me the beneficiary designations 
will handle avoiding probate so there is 
no need for a Revocable Living Trust: 

 
“My wife and then my kids are listed as beneficiaries on all of my 
retirement accounts and my life insurance policy.” 
 
“Great,” I tell them. “How old are your children, again?” 
 
“Five and seven,” he said. 
 
“And you have a $1 million life insurance policy,” I remark, not really 
expecting an answer. 
 
“Yes,” he says anyway. 



 

Copyright 2015, All Rights Reserved. Not to be construed as specific legal or financial advice 
 

10 

 
“So if you and your wife die in a car accident, what are your kids going 
to do with their $500,000 plus when they turn 18?” I ask. 
 
“Whoa, wait a minute,” he says. “My Will says they don’t get the money 
until they are 30!” 
 
That is when I explain that a last will and testament only controls 
what is in probate. The beneficiary designation specifically avoids 
probate. Therefore the age limits don’t matter, and the account 
“contract” does, which usually says they get the money at 18, or 
sometimes 21. 
 
“But that’s not what I want at 
all!” he says. 
 
“And that’s why beneficiary 
designations are not enough 
when it comes to meeting your 
goals,” I say. “We should look at 
a Revocable Living Trust to 
meet your goals.” 
 
As a final word on this subject, the same rules apply for younger 
grandchildren just as much as younger children with the added 
threat that handling the beneficiary designations incorrectly may 
actually disinherit grandchildren which may be worse than 
unintentionally inheriting money too young. 
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Pitfall Four: Choosing the Wrong Executors, Trustees, and 
Power of Attorney Agents. 
 
There are some specific criteria I recommend in choosing executors, 
trustees, and power of attorney agents, and we usually refer to these 
people as your “financial” agents. Unfortunately, many people 
confuse choosing their financial agents with whom they love most, 
and people automatically defer to their adult children. No matter 
how irresponsible they may be. No matter how young but into 
adulthood they are. And no matter how little they may trust their 
children’s spouses. When it comes to choosing financial 
representatives to help with your estate planning, it is always best to 
take an objective view and use some logical criteria. Here is what I 
recommend: 
 

1) A Person You Trust: Above all, the people you choose to be 
financial agents should be people that you trust. They will be 
given access to your finances, and you always want to be sure 
that your chosen people are more interested in helping you 
than they are with helping themselves. 
 

2) A Person Whose Judgment You Trust: There are people you 
trust, but then you also need to trust their judgment. Many 
people will trust their children to have their best interests at 
heart, but trusting their judgment is a completely different 
thing. People we trust end up in bad marriages that they 
should have seen coming. 
People we trust end up in bad 
jobs that we warned them 
about. People we trust fall 
victim to scams. In choosing 
your financial agents, you 
want to both trust them and 
trust their judgment. 
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3) They Should Have “Some” Financial Ability: Emphasis is 

placed on “some” because it is not really required that they 
need to be financial investment wizards, or know the tax laws 
enough to be an accountant. It really should be about making 
sound spending decisions and managing professionals for the 
tax, investment, and legal aspects. 
 

4) They Should Not Be Stubborn Do-It-Yourselfers: And that 
leads into the last major criteria. I have come across financial 
agents who my clients trusted, trusted their judgment, and 
had some financial ability. Unfortunately, these agents didn’t 
have as much knowledge and ability as they thought, so they 
kept getting frustrated and bogged down for 50 plus hours 
trying to do a tax return for a trust instead of hiring an 
accountant. They spent countless hours checking market 
research on companies to manage a stock portfolio instead of 
having a financial advisor handle it for them. And they spent 
hours upon hours researching a legal question when a fifteen 
minute call with an experienced attorney could clear up the 
issue. Unless the person you have named is an attorney, 
financial advisor, and an accountant, they should not be doing 
everything themselves. Undoubtedly, with the right Revocable 
Living Trust and other documents, things will be markedly 
easier for the financial agent, and there is still much they can 
do on their own. However, the financial agent should not be 
too stubborn to have professionals help out when it is called 
for. 

 
Once I lay out the criteria for my clients, they tend to understand and 
have the correct choices, but sometimes they still feel “guilty” that 
they are not naming their adult children. It is then that I gently 
remind them that this decision is not about who you love the most 
but about who would do the best job under these particular 
circumstances. 
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Pitfall Five: Thinking Only One Step Ahead. 
 
They weren’t clients of mine, at least not yet. But they were sent to me 
by a financial advisor for a second look. I’m fortunate to work with 
some financial advisors who know what to look for when it comes to 
estate planning, but they also know enough not to try to explain 
certain things to them because it could be construed as practicing law. 
That’s why they send their clients, and their clients’ existing 
documents, to me when they see something wrong. 
 
As I reviewed the plan, it was apparent 
why she sent the documents. Only one 
successor trustee was named. Only one 
guardian was named. Only one backup 
health care agent was named. And worst 
of all, the Trust was done prior to their 
second child being born, their second 
child was recently diagnosed with autism, 
and there were no protective provisions 
to make sure a disabled beneficiary wouldn’t lose disability or other 
benefits because of the inheritance. 
 
While the birth of a disabled child is rarely planned for beforehand, 
there is no reason a good Revocable Living Trust would not plan for 
ANY beneficiary potentially receiving disability or Medicaid so those 
benefits are not lost because of an inheritance. As an attorney, I always 
like to have at least three backup people named in documents, and all 
Trusts should account for disabled beneficiaries, whether they are 
disabled now or in the future. 
 
So now my job was to explain that the potential clients did a good job 
by using a Revocable Living Trust rather than a Will for their 
planning, but their attorney did not do the best job they could getting 
them the right Revocable Living Trust and only planning one step 
ahead. 
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Unfortunately, this happens with attorneys a lot. Particularly when 
doing estate planning, there is no reason not to plan for a wide array 
of contingencies and potential pitfalls. We’re not talking about 
adding any costs for the clients to have protective language put in or 
naming sufficient backups. It is simply a matter of drafting the 
Revocable Living Trust and other documents in such a way that the 
protection for disabled beneficiaries is ALWAYS there, whether 
there is currently a special needs beneficiary or not. It means putting 
three or more backups in the estate planning documents so if 
something happens to one or even two of the named people you are 
still covered. 
 
It really is the job of an estate planning attorney to look more than 
one or two steps ahead, and to cover hazardous situational 
loopholes in the documents. Having only one named agent or even 
one and then a backup is simply being lazy. 
 
Pitfall Six: Doing It Yourself. 
 
With the wide availability of Do-It-Yourself books, it is easy for people 
to think they can become experts on any subject they read about. The 
explosion of the Internet has only compounded this belief. While 
having more truthful and accurate information is good, taking the 
step of actually being your own doctor, lawyer, accountant, or other 
professional is going to get minimal results at best and disastrous 
results at worst. 
 
Fortunately, it was not too late for Tom and Betty Jones (not their real 
names). Actually, it was Dr. Tom Jones and Dr. Betty Jones, both PhD’s 
in scientific fields. Thankfully, their CPA knew just enough about estate 
planning to send them to me with copies of their Wills. After taking a 
few minutes to review the Wills in front of them, I knew it was a do-it-
yourself Will, but they had told me the Wills were “from another 
attorney.” So I asked a few questions. 
 
“So, Tom, according to your Will, you don’t want Betty to be the first 
executor of your Will,” I said. “It looks like it’s your brother named 
first. Is there a reason you didn’t want Betty to be the first executor?” 
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“No,” Betty said, looking shocked at Tom. “I thought I was Tom’s first 
executor.” 
 
“Yeah,” Tom said. “It was supposed to be Betty first and then my 
brother. Doesn’t the Will say that?” 
 
“No, it doesn’t,” I said. “OK, let’s go to the next thing. It looks like you 
both have disinherited each other and want to leave everything 
directly to your children, is that correct?” 
 
“No,” Tom said. “It’s each other first and THEN the children. Doesn’t it 
say that?” 
 
“Unfortunately, no,” I said, pointing to the exact language. “See, right 
there, the language typically states that everything goes to the spouse 
first and then if the spouse is deceased then to the children. It looks like 
your attorney bypassed the spouse in both of your Wills.” 
 
“And it looks like you want everything to go to your children at age 
eighteen,” I said, continuing. “That’s not very common. Did you intend 

for that?” 
 
“No!” Betty said. “Our kids are six 
and eight years old, but I know 
eighteen is way too young.” 
 
“OK,” I said, flipping to the last page. 
“We can talk about that later.” 
 
And then I saw it. 
 

“Well, you can just forget about everything I just said because these 
Wills are not even valid,” I said. “You each signed each other’s Wills as 
a witness, the second space for the witness signature is blank, and it is 
not notarized.” 
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I stopped for a second and sighed. I was pretty sure they tried to do 
their own Wills themselves, but I had to ask.  
 
“I often have disagreements with other attorneys, but I am always 
hesitant to say an attorney is flat out wrong because there are often 
many different paths, different styles, and certainly different reasons 
for drafting documents a certain way,” I said. “But the fact that the 
attorney didn’t even get the signing of the documents correct is 
egregious enough that I have to report them to the state bar. What is 
the name of the attorney?” 
 
It was then that they admitted they did the Wills themselves. With that 
out of the way, we began talking about what they really wanted in 
their documents and whether a Will or a Revocable Living Trust was 
best for their situation. 
 
Truthful and accurate information is always a good thing. People 
need good information to make good decisions. But it becomes easy 
for people to think they can do something as well as a professional 
with 20 years of experience, and that is just not true. I’ve been asked 
in seminars why they should pay me to help them set up a Revocable 
Living Trust when they can just download documents from the 
Internet. My response: “You can buy a surgical scalpel from 
Amazon.com for $25, but it doesn’t mean you should take out your 
own appendix.” 
 
The fact is there are entire law firms devoted to contesting Wills and 
other estate planning documents. And they know when they have a 
Will downloaded from one of the popular “legal help” sites, they are 
simply zooming in on a winning case. In addition, many of those 
same sites list attorneys who can help, but they make the most 
money cleaning up the mess made by the do-it-yourselfer. (Of 
course, it is never the fault of the document company since they are 
simply helping the user fill in the blanks without any legal assistance 
whatsoever.) 
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As an attorney, I want to put out the best information on estate 
planning that I can, but as a business owner I learned a long time ago 
that I shouldn’t waste time arguing with people to convince them 
that they shouldn’t do their own estate planning documents. They 
will never be convinced unless they discover the information 
themselves. The best I can do is let people read about how DIY (or 
what I call “Disaster-It-Yourself”) is not the best way to create an 
estate plan and let people come to their own conclusions. 
 
There are many other pitfalls, and these can be discussed with an 
estate planning attorney directly. But there is a complete system that 
usually fits the estate planning needs of most of our clients in 
avoiding probate. 
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A COMPLETE SYSTEM 
While every situation is different, there is a most common legal 
“toolbox” used to put together an appropriate estate plan. It 
includes: 
 

 Revocable Living Trust: All of the inheritance provisions are 
in a good Revocable Living Trust, including language to keep 
the inheritance for a 
beneficiary 
protected from 
lawsuits, creditors, 
and losing any 
disability or other 
benefits if needed, 
until a chosen age of 
inheritance. Best of 
all, the Trust assets 
will bypass the 
probate court 
system. 

 
 Financial Power of Attorney: This document legally empowers 

others to make financial decisions should the person become 
incapacitated. In the case of a couple, each has their own 
financial power of attorney, often called a durable general 
power of attorney. Powers include withdrawing or 
transferring money from accounts, setting up accounts, 
signing tax returns, applying for or managing government or 
employment benefits, and a host of other powers. 

 
 Health Care Power of Attorney: Just as with the financial 

power of attorney, others are empowered to make health care 
decisions should you not be able to do so yourself. Generally, 
this is a broad delegation of authority to make any and all 
health care decisions for you if you are incapacitated. 



 

Copyright 2015, All Rights Reserved. Not to be construed as specific legal or financial advice 
 

19 

 
 Living Will: This document is the one exception to the broad 

delegation of health care decisions to cover the possible end 
of life decision regarding life support and artificial nutrition 
and hydration should you be diagnosed as terminal and 
incurable or in a persistent vegetative state. Many of our 
clients choose to have a living will because even though they 
would trust their health care power of attorney agent to make 
the big decision of removing life support, they may not want 
to give them the emotional burden of making that decision. 

 
 Nomination of Conservator: Assigns a legal guardian FOR YOU 

should you ever become incapacitated for such a long period 
of time that a judge deems it necessary to assign you a legal 
guardian. 

 
 Appointment of Guardian: Recommends legal guardians for 

any minor children or disabled adults for which you have 
guardianship over and you then have either passed on or 
become incapacitated. 

 
 Last Will and Testament (Pour-Over Will): While technically a 

full last will and testament, the only beneficiary of the Will is 
the Revocable Living Trust. 

 
There are also many other documents and “fill-in” forms that we 
include with a Revocable Living Trust system, but these are really 
the most important.  
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THREE ADVANCED TECHNIQUES 
While most estate planning clients need the Revocable Trust plan 
and nothing more, from time to time there are situations that 
require additional protection. There are three main techniques that 
we use to provide this protection in three specific situations: 
 

 IRA Trust: An IRA Trust is primarily used to inherit tax 
deferred accounts such as an IRA, 401k, 403b, Keogh Plans 
and others. The main problem with these accounts is taxation. 
If a tax-deferred account pays into a Revocable Living Trust 
upon the death of the account holder, then all of the taxes are 
due. (There may be a way to spread the taxes out over five 
years, but it is essentially taxed right away.) So what can be 
done? 
 
One solution to the tax problem is to simply name the 
beneficiaries directly. They can then set up something called 
an Inherited IRA that will continue to defer taxes with the 
exception of mandatory annual withdrawals spread out over 
the beneficiary’s lifetime. Those withdrawals are taxed as 
income. That’s much better than a huge tax all at once, and it 
allows the money remaining in the Inherited IRA to grow tax-
deferred. However great this is for most beneficiaries, it does 

go to the beneficiary at age 18, or in some 
cases 21. This is often not in line with 
most peoples’ estate planning wishes. 
Another big drawback is if you had three 
children, named two of the children as 
pay-on-death beneficiaries of the account 
and listed the Revocable Living Trust to 
receive the remaining third for the third 
child, it means that all three (the two 
children and the Trust) are unable to set 
up Inherited IRAs. 
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So what should be done? An IRA Trust is the solution. If the 
beneficiary needing protection had their one-third payable to 
the IRA Trust for their benefit and the other two children 
were named to receive their thirds directly, then the trustee of 
the IRA Trust can set up an Inherited IRA as an asset of the 
Trust, move the money from the deceased parent’s IRA into 
the Inherited IRA, and manage the distributions out of that 
account. And just because the distributions come out of the 
Inherited IRA does not mean they have to leave the IRA Trust. 
Those funds will now profoundly save on income taxes for the 
beneficiary needing protection, allow the other two children 
to likewise save on taxes, and best of all the same protective 
provisions in the IRA Trust will not jeopardize any possible 
Medicaid and other benefits, and is immune from lawsuits, 
bankruptcy, and divorcing spouses. 
 
If you are signed up for our Revocable Living Trust Estate 
Planning mini-course at www.RaleighTrusts.com, then you 
will receive additional information on the IRA Trust, or you 
can purchase a copy of my book The IRA Trust at 
www.PlainEnglishAttorney.com to get a more complete 
explanation. 
 

 Beneficiary Trust: Often called an “In-Law Protection Trust,” 
a Beneficiary Trust is a way for an individual or a couple to 
leave their assets to their descendants outside of the probate 
process while completely bypassing their children’s spouses. 
 
The most common wishes of our clients are to leave 
everything to their children, and if a child is deceased then to 
that child’s descendants, meaning the grandchildren. And 
those provisions are drafted into the Revocable Living Trust. 
So if a child dies before you die, then your assets filter down 
to your deceased child’s descendants. But what if your child 
doesn’t die before you? 
 

http://www.raleightrusts.com/
http://www.plainenglishattorney.com/
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Here’s the scenario some of our clients are concerned about: 
Dad dies leaving everything to Mom through their Revocable 
Living Trust, and then Mom dies leaving everything to the 
three children again through the Trust. Everything is 
distributed three ways within a short period of time. 
Unfortunately, a few years later the oldest son dies leaving 
everything to his spouse, including all of the assets he 
inherited from Mom and Dad. Within a year, that spouse is 
now remarried and creates an estate plan leaving everything 
to the new husband. So the real question is: Are you 
comfortable leaving an inheritance to your son-in-law’s or 
daughter-in-law’s second spouse? 
 

Beneficiary Trusts will take 
care of that possibility in this 
case by having assets go from 
the Revocable Living Trust to 
a Beneficiary Trust for each 
child. The son’s Beneficiary 
Trust holds the inheritance 
from Mom and Dad, and the 

trustee can use it to support the son. If the son wants a new, 
bigger house, the Beneficiary Trust can buy the house and 
own it, but let the son and his family live in it. Then whatever 
assets are left in the Beneficiary Trust when son dies does 
NOT go to the son’s spouse, but instead must go to the son’s 
children. 
 
Some other important features of the Beneficiary Trust are 
that the Beneficiary Trust is immune from lawsuits, 
bankruptcy, divorcing spouses, and disqualification from 
disability or Medicaid. Because the IRA Trust offers the exact 
same protections but with tax deferral features as well, we 
often set up a Revocable Living Trust for an individual or 
couple and then an IRA Trust and a Beneficiary Trust for each 
child. In these cases, we often have siblings be in the list of 
successor trustees so that brothers and sisters are looking out 
for each other during times of health or financial crisis 
through these Trusts. 
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 Irrevocable Life Insurance Trust: A previously popular 
estate planning technique was to set up an Irrevocable Trust, 
transferring enough money to start a life insurance policy, 
have the Trust establish and own the policy, and then have the 
Trust be the beneficiary of the life insurance. The main reason 
to handle the life insurance this way is it makes all of the life 
insurance proceeds exempt from estate taxation. 
 
Well, that’s fantastic! So why is it a “previously popular” 
technique? It is because the federal estate tax limit is now 
more than $5 million. That means that as long as the deceased 
person’s estate is less than the $5 million plus amount, then 
there are no federal estate taxes. In many states, the estate tax 
limits are just as high, but some states are considerably less 
for the state level estate tax. In those low-limit states, 
Irrevocable Life Insurance Trusts still make sense. In my own 
state of North Carolina, there is no state level estate tax, so 
unless there is a possibility that an estate will exceed the 
federal limit, then there is no reason to use an Irrevocable Life 
Insurance Trust. 
 

 
We hope this report provides you with some initial and important 
information. If you are already signed up for our Revocable Living 
Trust Estate Planning mini-course at www.RaleighTrusts.com, then 
you will already be receiving additional valuable information. If you 
would like to discuss setting up an estate plan that includes a 
Revocable Living Trust and you are a North Carolina resident, then 
please contact my office at 919-844-7993, and we can get the 
process started. 
 

http://www.raleightrusts.com/
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HOW WE WORK WITH OUR CLIENTS 
Our law firm is a little different in how we work with and bill our 
estate planning clients. I hate, Hate, Hate, HATE billing by the hour, 
and most of my clients are also uncomfortable with the concept of 
not knowing how much a legal process will cost. So we do as much 
as possible to have set flat-fee pricing. On the other hand, we will 
absolutely not give any price quotes over the phone. When we used 
to give price quotes, more than three-quarters of the people who 
were quoted the range of prices for the different work to be done 
ended up extremely upset because they only remembered the price 
of the low cost package but ended up wanting the top-of-the-line 
protection plan. So here is how we work: 
 
Step One—Pre-Appointment Packet: When you schedule any estate 
planning meeting with me, our office will set up the meeting far 
enough in advance so we can send you a pre-appointment packet 
with instructions, one of my books, and a questionnaire to fill out 
and return. (Please be sure to tell our staff if you are enrolled in the 
Revocable Living Trust Estate Planning mini-course so they know 
you are already receiving specific information on Revocable Living 
Trust estate planning; they will still send you a book discussing 
probate and how a Revocable Living Trust can help avoid it, but you 
will already be a little bit ahead.) If you fill out and return the 
questionnaire, and if you read the book sent to you, then the estate 
strategy session is free. If you choose not to read the book or get us 
the questionnaire information to us in advance, then the estate 
strategy session is $750. (Most people fill out the paperwork and 
read the book.) 
 
Step Two—The Free Estate Strategy Session: During the Estate 
Strategy Session, we will discuss your specific situation, the goals 
you are trying to accomplish, the people in your life you trust, and 
different inheritance scenarios. All of this is actually drawn from 
what we call “The Big Four Questions,” and it is enough information 
to get started on your estate plan. By the time we are finished with 
the Estate Strategy Session, we can review the appropriate Trust 
plan and give a flat rate price quote. No “by the hour” charges, no 
estimates, but a firm dollar figure for the plan we will provide. 
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The strategy session itself is an hour and a half or less, and the only 
reason we are able to cover so much in such a short period of time is 
because our clients have read the book and filled out the 
questionnaire in advance. For those few people who have tried to 
“fake it” and say they read the book when they haven’t, I can tell 
pretty quickly because they are lost in the process and ask questions 

that are clearly addressed in the book. That 
is when I have to reiterate everything in the 
book; there always needs to be a second 
meeting to discuss goals, people, and 
inheritances; and it just frustrates everyone 
(including me). That is why we have to 
charge $750 when people have not read the 
book.  

 
Step Three—Establishment of the Plan: While there are multiple 
stages in putting together the right estate plan for your particular 
situation, in the end you will have the appropriate documents in 
place, you’ll have a checklist of changes to make to account 
ownership or beneficiary designations, and most of all a clear 
understanding of the plan we have created. 
 
Step Four—Annual Meetings: Just like a car needs to be tuned up on 
a regular basis, so does an estate plan. By having an annual meeting, 
we can review all changes to estate law, taxes, and assets. In 
addition, every few years or so people may want to make changes to 
inheritances or the people in their estate plan. And when the time 
comes, our office stands ready to help your trustees and 
beneficiaries. 
 
We hope you have found this report 
helpful and informative. If you would like 
to discuss setting up an estate plan, then 
please contact my office at 919-844-
7993, and we can get the process started. 
For more general information on our 
firm, please visit the main website at 
www.LivingTrustLawFirm.com. 
 

http://www.livingtrustlawfirm.com/

